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Employment / Is Hukuku

The New "Normal": Are Employers Ready?

According to the President of Turkey's speech on May 4, 2020, the government will lift certain restrictions
previously put in place due to the COVID-19 pandemic. These restrictions include:

The odd-even license plate number practice for commercial taxis (taxis with odd license plate numbers
could circulate on certain days and taxis with even license plate numbers to circulate on certain days) in
Istanbul, Ankara and Izmir ended as of May 5, 2020.

Businesses such as barbershops, hairdressers, and beauty salons can start operating as of May 11,
provided that they meet the necessary sanitation requirements and work based on an appointment
system.

Similarly, shopping malls can serve customers as of May 11, provided that they follow the rules set by
the Ministry of Health and the Ministry of Commerce.

Businesses where products such as clothing, shoes, bags, and glassware are sold can start operating
as of May 11, provided that they comply with the specified conditions.

We have created a guide of the seven key areas employers should consider when planning to reopen their
business and transition to the new normal.
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1. Calling Employees Back to the Workplace

The reopening of workplaces and calling of employees back to the workplace have important employment law
and occupational health and safety connotations.

Employers have extensive occupational health and safety obligations. Considering a workplace's current
physical conditions, the presence of all employees in the workplace at the same time may pose a risk for



occupational health and safety. As such, employers may prefer to open the workplace gradually. Alternatively,
employers can shorten working hours or implement working in shifts. Furthermore, the employer can consider
extending the remote work system period for employees whose physical presence is not required at the
workplace and who can work remotely.

Calling employees back to the workplace, especially those that are in the at-risk group or those with family
members in the at-risk group, may increase the risk of disease. Therefore, it would be useful for employers to
discuss this issue with occupational health and safety experts and, if necessary, to obtain the opinions of health
institutions before deciding to call these employees back to the workplace.

In principle, it is not possible for employees to reject the request to return to the workplace. However, if a grave
and imminent danger arises in the workplace (e.g., an employee who physically works in the workplace is
confirmed to be infected with COVID-19), employees have the right to cease working until the danger is
eradicated pursuant to the Occupational Health and Security Law. Similarly, employees may refuse to attend
meetings or travel, if meetings or travels are located in one of the regions considered unsafe or if there is a
grave and imminent danger in the respective region/destination.

2. Termination of Short-term Working and Unpaid Leave Practices

Some employees may have been subject to the short-term working system, under which the government
provides the employee with short-term working allowance. Employers should carefully handle ending the short-
term working system and the related procedures by contacting the Turkish Employment Institution. The
employer may be required to make a new application or notification to the Turkish Employment Institution with
respect to the changed conditions. Furthermore, employers must notify the employees and the union at the
workplace, if any, that the short-term working system will be terminated.

Employers who do not meet the conditions for applying for the short-working system or whose applications were
rejected may have entirely or partially sent their employees on unpaid for the period of April 17, 2020 — July 17,
2020 in accordance with the Provisional Article 10 of the Labor Code No. 4857 (“Labor Code”). When an
employer decides to reopen the workplace and call employees back to the workplace, the method of calling the
respective employees back to the workplace is also important.

In principle, the notifications envisaged in the Labor Code must be made in writing and by obtaining the
employee's signature in return. Employees subject to the short-term working system or sent on unpaid leave
must also be notified in writing to be called back to the workplace and their signatures must be obtained in
return. However, this method may not be possible during the pandemic. Therefore, if it is challenging to notify
employees through a physical document and request the employees sign and return the notifications, employers
may notify the employees via e-mail and request confirmation that they have received and read the e-mail.
Moreover, employers may ask employees to send a photograph of the wet signed page to the employer and
deliver the original wet signed page to human resources upon returning to the workplace.

It is legally possible to call back to the workplace some but not all of the employees subject to the short-term
working system or sent on unpaid leave, and to have the remaining employees continue on short-term working
or unpaid leave. However, in this case, if there is no objective and substantial reason for the employer to
continue to keep these employees on short-term working or on unpaid leave, this method may be contrary to the
employer's equal treatment obligation and the respective employees can file discrimination claims against the
employer.

3. Workplace Health and Safety

Employers generally have extensive occupational health and safety obligations. In addition to this, various
governmental institutions have issued a humber of additional measures to be taken in the workplace in terms of
occupational health and safety due to the COVID-19 epidemic. For example, the Ministry of Family, Labor and
Social Services published general and sector-specific guidelines on occupational health and safety measures.
Similarly, the Ministry of Industry and Technology issued measures for production centers such as organized
industrial zones, factories and techno parks. These guides are available on the relevant ministries' websites.

Occupational health and safety has thus been one of the most controversial issues during the COVID-19



outbreak. In this context, although the government has indicated that some workplaces may soon be
operational, it is imperative that these workplaces have taken the necessary health and safety measures to
continue their activities.

Calling employees back to the workplace may require employers to set company policies or rules on the
following topics. It would be useful for employers to discuss these issues with occupational health and safety
experts and take the necessary measures before reopening their workplaces.

e Maintaining social distance between employees, as well as between employees and visitors and limiting

physical contact between these individuals;

Issuing banners and posters about good hygiene practices;

Providing adequate hand washing facilities, hand sanitizer and tissues;

Cleaning communal areas;

Providing employees with information on the symptoms of the virus and what to do if they suspect that

they are infected with the virus;

Taking additional measures for employees in the at-risk group;

e Isolation between the employees showing symptoms or who share a household with individuals showing
symptoms and other employees; and

e Business travels and meetings.

Besides adhering to the ministerial guidelines and creating new policies and practices, it is essential for
employers to train employees on the rules they must comply with.

4. Testing & Health Screening

Within the framework of health and safety measures in the workplace, some employers may wish to implement
health tests and health screenings for their employees and third parties, such as customers and visitors.

As per the Law on Personal Data Protection ("Law"), the temperatures or health test results of employees or
visitors would constitute health information and, therefore, a special category of personal data. Without explicit
consent, employers may process this data only if (i) the data processing is conducted for public health and
safety purposes and by someone under a confidentiality obligation, such as a workplace doctor; or (ii) there is
an express legal basis for doing so under Turkish law (which could include any specific instructions from
competent government authorities, a possibility given the severity of the pandemic).

On March 27, 2020, the Personal Data Protection Authority ("DPA™) issued an announcement on data
processing activities during the COVID-19 outbreak in scope of the Law. According to the DPA, employers must
obtain employees’ explicit consents for the processing of health data. Given the spreading rate of the virus,
employees can also notify their employers that they have contracted or are experiencing symptoms of the virus.
The DPA also stated that workplace doctors may process health data without the data subjects’ explicit
consents. In any case, employers must inform employees or visitors of the data processing activities by
providing them with a short, accessible and easy-to-understand notice written in clear and plain language.

In light of the foregoing, given employers' obligations to take reasonable precautions to protect the health and
safety of all employees, the safest approach (for workplaces other than manufacturing facilities) would be to ask
employees whether they experience any symptoms of COVID-19, without subjecting them to tests or to let the
workplace doctor run the tests. If an employee experiences symptoms, it would be best for the employee to
inform the designated workplace doctor, if available, or request permission to leave the workplace to see a
health professional.

5. Occupational Accident

An employee contacting COVID-19 may be considered an occupational accident if it is determined that the
employee was infected with COVID-19 due to their job/duty. In this case, employers must handle the situation
carefully and make sure to comply with all heath and security obligations, including notifying the respective
governmental authorities about the occupational accident. Taking the measures mentioned in item number (3) of
this guide can reduce the spread of the virus and therefore the number of cases, as well as reduce or eliminate



the employer's responsibility of a possible occupational accident.

6. Prohibition of Termination

In reopening a workplace, employers should also be careful about disciplinary practices and possible layoffs.
For three months starting from April 17, 2020 until July 17, 2020, regardless of whether or not it is covered by
the Labor Code, employers cannot terminate any employment or service agreements (i.e. labor service), except
for terminations arising due to the employee’s behavior being contrary to the rules of ethics and goodwill, and
due to similar cases listed in sub-paragraph (Il) of the first paragraph of the Article 25 of the Labor Code and
other law provisions. The President of Turkey has been empowered to extend the termination prohibition period
for up to a total of six months.

If the employer acts in a way that is contrary to the termination prohibition, the employer may receive an
administrative fine equal to the minimum monthly gross salary valid on the termination date per employee
terminated, and there is a risk that the termination be considered invalid.

7. Leqgal Time Limits

Employers should follow all recent developments regarding legal proceedings during the transition to new
normal. Legal time limits were suspended until April 30, 2020. On April 30, 2020, the President issued "The
Decree to Extend the Suspension Period to Prevent the Loss of Legal Rights", extending the suspension of time
limits (e.g. statute of limitation) in legal proceedings to June 15, 2020.

Please stay up to date with further developments through the Esin Attorney Partnership Coronavirus
Helpdesk.

Yeni "Normal": isverenler Buna Hazir mi?

Turkiye Cumhuriyeti Cumhurbaskani'nin 4 Mayis 2020 tarihindeki konusmasi uyarinca, COVID-19 kuresel
salgini nedeniyle getirilen bazi kisitlamalar devlet tarafindan kaldirilacaktir. Ornegin;

o lIstanbul, Ankara ve izmir'deki ticari taksiler igin tek-gift plaka uygulamasi (bir giin yalnizca tek plaka
numarali taksilerin trafige cikmasina izin verildigi, diger guin ise yalnizca ¢ift plaka numarali taksilerin
trafige ¢cikmasina izin verildigi uygulama) 5 Mayis 2020 itibariyle sona ermisgtir.

e Gereken temizlik sartlarinin saglanmasi ve randevu sistemiyle ¢alisiimasi sartiyla berber, kuafér,
guzellik salonu gibi isletmeler 11 Mayis'ta faaliyete gecgebilecektir.

e Benzer sekilde, Saglik Bakanhgdrnin ve Ticaret Bakanligr'nin belirledigi kurallara uymalari sartiyla
alisveris merkezleri 11 Mayis'tan itibaren hizmet vermeye baslayabilecektir.

e Giyim egyasi, ayakkabi, ¢anta, zliccaciye gibi trGnlerin satildidi isletmeler belirlenen sartlara uymalari
kaydiyla 11 Mayis'ta hizmete agilabilecektir.

isverenlerin isyerlerini yeniden agmayi ve yeni normale gecis yapmayi planlarken géz éniinde bulundurmalari
gereken yedi onemli konu ile ilgili bir rehber hazirladik.
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1. Calisanlarin isyerine Geri Cagrilmasi
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isyerlerinin yeniden agiimasi ve galisanlarin isyerine geri cagrilmasi hem is hukuku acgisindan hem de is saghgi
ve guvenligi acisindan 6nem arz etmektedir.

isverenlerin kapsamli is saglig ve giivenligi yikimliliikleri bulunmaktadir. isyerinin mevcut fiziki sartlari
disundldigunde tim galisanlarin ayni anda isyerinde bulunmasi is saghgi ve glivenligi agisindan risk
yaratabilecektir. Bu nedenle igverenler, isyerinin kademeli olarak agilmasini tercih edebilirler. Bir diger alternatif
olarak, calisma saatlerinin kisaltiimasi veya galisanlarin vardiyali olarak galistiriimasi s6z konusu olabilir.
isyerinde bulunmalarina gerek olmayan ve islerini uzaktan calisma yéntemiyle yapabilen galiganlar igin ise
uzaktan galisma sisteminin bir sire daha devam ettiriimesi distndlebilir.

Ozellikle risk grubunda bulunan galisanlarin veya risk grubunda bulunan aile bireyleri olan galisanlarin isyerine
cagrilmasi hastalik riskini arttirabilecektir. Bu nedenle s6z konusu ¢alisanlarin isyerine ¢agrilip gagrilmamasina
karar verilmeden dnce konunun is sagligi ve guvenligi uzmanlariyla goérustlmesi ve gerektigi hallerde saglik
kuruluglarinin géraslerinin alinmasi faydali olacaktir.

isyerine geri cagrilan ¢alisanlarin kural olarak bu talebi reddetmeleri miimkiin degildir. Ancak eger isyerinde
yakin ve ciddi bir tehlike var ise (6rnegin isyerinde fiilen ¢alisan kisilerden birinde COVID-19 virlsU tespit edilmis
ise) galisanlarin, is Saghgi ve Giivenligi Kanunu uyarinca, tehlike giderilinceye kadar calismaktan kaginma
haklari bulunmaktadir. Benzer sekilde, is toplantilari veya seyahatleri riskli bélgelerde gerceklesecek ise veya
ilgili bélgede/seyahat edilecek yerde yakin ve ciddi bir tehlike varsa ¢alisanlar, toplantilara katilmayi veya
seyahat etmeyi reddedebilir.

2. Kisa Calisma ve Ucretsiz izin Uygulamalarinin Sona Erdirilmesi

Bazi calisanlar, kendilerine devlet tarafindan kisa galisma 6deneginin temin edildigi kisa ¢calisma uygulamasina
dahil edilmis olabilirler. isverenler, kisa ¢alisma uygulamasinin sona ermesi ve buna bagli prosediirleri Tiirkiye
is Kurumu ile iletisime gecgerek dikkatli bir sekilde ele almalidir. Bu noktada Tiirkiye is Kurumu'na degisen sartlar
ile ilgili yeni bir bagvuru veya bildirim yapmak gerekebilir. Ayrica, kisa galisma uygulamasina son verilecegdi
konusunda galiganlara ve varsa, igyerindeki sendikaya da isverenlerce bildirimde bulunulmasi gerekecektir.

Kisa ¢alisma uygulamasina basvurma yeterliligi bulunmayan veya bu basvurusu reddedilen isverenler, 4857
sayili Is Kanunu'nun ("ls Kanunu") Gegici 10. Maddesi uyarinca galisanlarini 17 Nisan 2020 - 17 Temmuz 2020
dénemi igin tamamen veya kismen (icretsiz izne gikarmis olabilirler. isyerinin yeniden agilmasi ve ¢alisanlarin
isyerine cagriimasi karari alindiginda, s6z konusu ¢aliganlarin igyerine ¢agrilma yontemi 6nem arz etmektedir.

is Kanunu’nda éngériilen bildirimlerin kural olarak yazili ve imza karsiliginda yapilmasi gerekir. Kisa galisma
uygulamasina dahil edilmis veya Ucretsiz izne gikariimis olan ¢alisanlarin isyerine ¢agrilmasi konusunda da
calisanlara yazili ve imza karsiliginda bildirimde bulunulmasi gerekmektedir. Ancak kuresel salgin doneminde
bu yontemin uygulanmasi mimkin olamayabilecektir. Dolayisiyla eder ¢alisanlara fiziki belge ile bildirim
yapmak ve onlardan imzali suretleri talep etmek isveren agisindan zorlayici ise, ¢alisanlara e-posta yoluyla
bildirim yapilarak, kendilerinden e-postayi aldiklarini ve okuduklarini bildiren bir cevap gondermeleri talep
edilebilir. Buna ek olarak, 1slak imzali sayfanin fotografini isverenle paylasip, isyerine dénildiginde islak imzali
sureti insan kaynaklarina teslim etmeleri de ¢alisanlardan talep edilebilir.

Kisa galisma uygulamasina dahil edilmis veya Ucretsiz izine gikarilmig olan bazi galigsanlarin isyerine gagrilmasi
ve fakat bazilarinin gagrilmamasi ve bu galisanlar igin kisa galisma ve Ucretsiz izin uygulamalarinin devam
ettirilmesi hukuken mumkuinddr. Ancak bu durumda, isverenin s6z konusu ¢alisanlari kisa ¢alisma veya Ucretsiz
izin uygulamasinda tutmaya devam etmesinde objektif ve esasli bir neden bulunmuyorsa, bu yéntem igverenin
esit davranma yukimluligune aykirihik teskil edebilir ve ilgili galisanlar isverene karsi ayrimcilik iddiasinda
bulunabilir.

3. is Saghéi ve Giivenligi

isverenlerin genel olarak oldukga kapsamli is saghigi ve glivenligi yikimlilikleri bulunmaktadir. Buna ek olarak
cesitli devlet kurumlari igyerlerinde COVID-19 kiresel salgini kapsaminda is saghgi ve guvenligi agisindan
alinmasi gereken bir dizi ek dnlemler yayinlamistir. Ornegin Aile, Calisma ve Sosyal Hizmetler Bakanhgi, is
saghgi ve guvenligi onlemleri hakkinda gerek gesitli sektorlere 6zgu gerek genel nitelikte kilavuzlar
yayinlamistir. Benzer sekilde Sanayi ve Teknoloji Bakanlidi, organize sanayi bdlgeleri, fabrikalar ve teknoparklar



gibi Gretim merkezleri icin alinmasi gereken tedbirleri yayinlamistir. Bu kilavuzlara ilgili bakanliklarin web
sitelerinden ulagilabilmektedir.

Dolayisiyla is saghgi ve glivenligi, COVID-19 salgini siiresince oldukga tartigilan konulardan biri olmustur. Bu
baglamda, her ne kadar devlet bazi igyerlerinin yakinda faaliyete gegebilecegini belirtmis olsa da, s6z konusu
isyerlerinin faaliyetlerine devam edebilmeleri igin gerekli saglik ve glvenlik dnlemlerini almis olmalari
zorunludur.

Calisanlarin isyerine geri cagrilmasi, isverenlerin asagidaki konularda sirket politikalari veya kurallar
belirlemelerini gerektirebilecektir. Bu konularla ilgili olarak is sagligi ve guvenligi uzmanlari ile géristlmesi ve
isyeri yeniden agilmadan dnce gerekli dnlemlerin alinmasi faydali olacaktir.

e Calisanlarin birbirleriyle ve ziyaretgilerle olan sosyal mesafelerinin korunmasi; bu kisilerin birbirlerine

temas etmesinin sinirlandiriimasi;

Hijyen kurallari konusunda afiglerin ve posterlerin hazirlanmasi;

Yeterli sayida el yikama alanlari, el dezenfektani ve pegetelerin saglanmasi;

Ortak kullanim alanlarinin temizlenmesi;

Calisanlara viristin semptomlari ve eger viris ile enfekte olduklarina dair stipheleri varsa ne yapmalari

gerektigi hakkinda bilgi verilmesi;

Risk grubunda yer alan g¢alisanlara yonelik ek dnlemler alinmasi;

e VirGsin semptomlarini gésteren galisanlarin veya viristiin semptomlarini gosteren kisilerle ayni haneyi
paylasan calisanlarin diger ¢alisanlardan izole edilmesi; ve

o s seyahatleri ve toplantilar.

isverenlerin is saghgi ve giivenligi konusunda bakanliklar tarafindan yayinlanan yeni kurallara uymalarinin yani
sira, galisanlara da uymalari gereken kurallar hakkinda egitim vermeleri hayati 6nem tasimaktadir.

4. Testler ve Saglik Taramalari

Kimi isverenler, isyerindeki saglik ve givenlik dnlemleri gergcevesinde galisanlarini ve ayrica musteriler ve
ziyaretgiler gibi Gg¢lincu kisileri saglik testlerine ve sagdlik taramalarina tabi tutmak isteyebilirler.

Kisisel Verilerin Korunmasi Kanunu ("Kanun") uyarinca, galisanlarin veya ziyaretgilerin ates 6lcim degerleri ve
saglik test sonuglari saglik verisi, dolayisiyla 6zel nitelikli kisisel veri niteligindedir. Bu kapsamda, isverenler
galisanlarin acgik rizalar alinmaksizin bu verileri ancak (i) verilerin isyeri doktoru gibi gizlilik yikimldligu altinda
bulunan bir kisi tarafindan kamu sagligi ve guivenligi amaciyla islenmesi veya (ii) Turk mevzuatinda s6z konusu
veriyi islemek igin agik bir yasal dayanak olmasi (klresel salginin ciddiyeti g6z 6niine alindiginda, yetkili devlet
kurumlari tarafindan bu konuda 6zel talimatlar da yayimlanabilecektir) durumunda isleyebilir.

27 Mart 2020 tarihinde Kisisel Verileri Koruma Kurumu ("Kurum™) COVID-19 ile micadele slirecinde Kanun
kapsaminda bilinmesi gerekenlere iliskin bir duyuru yayimlamistir. Bu kapsamda, Kurum'a gore igverenler saglik
verilerinin islenmesi bakimindan ¢aliganin agik rizasini alma yoluna gidebilecegi gibi, salginin yayiima hizi
dikkate alinarak g¢alisan kendi rizasi ile de hastalik bildirimi yapabilecektir. Her hallkarda, saglik verilerinin igyeri
hekimleri tarafindan acgik riza alinmaksizin islenmesi mimkin gérinmektedir. Ayrica isverenlerin, aydinlatma
yukumluligu kapsaminda galisanlara veya ziyaretgcilere yapacagdi bilgilendirmenin kisa, kolay erisilebilir, anlasilir
olmasi ve bilgilendirmede agik ve sade bir dil kullanilmasi gerekmektedir.

Yapilan agiklama i1g1dinda isverenlerin tum galisanlarinin saghgini ve givenligini korumak igin gerekli dnlemleri
alma yukumlultkleri bulundugundan, galisanlarin teste tabi tutulmak yerine, ¢alisanlardan (liretim tesislerinde
¢alisanlar harig) COVID-19'un semptomlarini gostermeleri halinde bu durumu igverene bildirmelerinin talep
edilmesi ya da testleri isyeri hekiminin yapmasi hukuken en saglikli yol olacaktir. Calisanlardan birinin COVID-
19'un semptomlarini gostermesi halinde ilgili ¢alisanin bu durumu igyeri hekimine bildirmesi ya da bir saglik
uzmanina muayene olmak igin isverenden izin istemesi en dogru yontem olacaktir.

5. Is Kazasi

Bir galisanin isi/gorevi nedeniyle COVID-19'a yakalandigi tespit edilirse, bu durum is kazasi olarak kabul



edilebilecektir. Boyle bir durumda bu olay dikkatli bir sekilde ele alinmali ve isverenler, is kazasinin ilgili devlet
kurumlarina bildirilmesi de dahil olmak tzere tim saglik ve guivenlik yukiumluliklerine uyduklarindan emin
olmahdir. Yukarida (3) numarali baslikta bahsedilen tedbirlerin alinmasi virlisiin yayllmasini ve dolayisiyla vaka
sayisinl azaltabilecedi gibi olasi bir is kazasinda isverenin sorumlulugunu azaltabilecek veya ortadan
kaldirabilecektir.

6. Fesih Yasagi

isyerinin yeniden agilmasi durumunda, isverenler disiplin uygulamalari ve olasi isten gikarmalar konusunda da
dikkatli olmalidir. Zira 17 Nisan 2020 tarihinden baslayarak 17 Temmuz 2020 tarihine kadar (¢ aylik siireyle, Is
Kanunu’'nun kapsaminda olup olmadigina bakilmaksizin her tiirli is veya hizmet sézlesmesi, is Kanunu’nun 25.
maddesinin birinci fikrasinin (1) numarali bendinde ve diger kanunlarin ilgili hikimlerinde yer alan ahlak ve iyi
niyet kurallarina uymayan haller ve benzeri sebepler disinda isveren tarafindan feshedilemeyecektir. Turkiye
Cumbhuriyeti Cumhurbaskani fesih yasagi suresini altl aya kadar uzatmaya yetkili kilinmigtir.

Anilan fesih yasagina aykiri davraniimasi durumunda isten ¢ikarilan her isci basina fesih tarihinde yurtrlikte
olan aylik asgari tcret tutarinda idari para cezasi dogabilecegi gibi, feshin gecgersiz sayilma riski de mevcuttur.

7. Yasal Siireler

isverenler yeni normale gegis siirecinde yasal islemlerle ilgili bitiin glincel gelismeleri takip etmelidir. Yasal
sureler, 30 Nisan 2020 tarihine kadar durdurulmustu. 30 Nisan 2020 tarihli Yargi Alanindaki Hak Kayiplarinin
Onlenmesi Amaciyla Getirilen Durma Siiresinin Uzatiimasina Dair Cumhurbaskani Karari ile (zamanasimi gibi)
yasal surelerin durma tarihi 15 Haziran 2020 tarihine kadar uzatilmistir.

COVID-19 salgini ile ilgili hukuki diizenlemelerle ilgili bilgilere Esin Avukathk Ortaklidi Coronaviris
Masasi'ndan ulasabilirsiniz.
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