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COVID-19: Procedures, Principles and Exceptions Defined for Limitation on Dividend
Distribution

Recent Development

Within the scope of governmental measures taken due to COVID-19, dividend distributions were limited and
provisional article 13 was added to the Turkish Commercial Code ("TCC"). The Communiqué on the Procedures
and Principles for the Application of Provisional Article 13 of the Turkish Commercial Code ("Communiqué”)
was published in the Official Gazette dated May 17, 2020 and No. 31130.

Procedures and Principles the Communiqué Introduced
- The Communiqué clarifies which financial statements must be considered for the dividend calculation.
In calculating dividends, the Communiqué regulates that:

e companies that are obligated to prepare their financial statements in accordance with the standards
defined by the Public Oversight Accounting and Auditing Standards Authority must take the financial
statements prepared in accordance with Article 88 of the TCC into account; and

e other companies must take the financial statements prepared in accordance with Tax Procedural Code
No. 231 into account.

In any case, the dividend amount to be distributed cannot exceed the total amount of the funds subject to
dividend distribution in the records kept in accordance with the Tax Procedural Code. This matter, which is now
legislatively justified, confirms our longstanding legal advice for our clients not to distribute dividends that do not
exist according the companies' financial statements as per the Tax Procedural Code.

- The Communiqué explains the procedures for the application of provisional article 13 of the TCC.

¢ Retained earnings and free reserve funds cannot be distributed as dividends. This limitation does not
apply to capital increases made from internal resources defined under Article 462 of the TCC.
Companies can add the retained earnings and free reserve funds to the capital.

e Inthe fiscal year 2019 (for companies that utilize special fiscal years, their last fiscal year), if a company
adopted a dividend distribution resolution from the free reserve funds before April 17, 2020, despite
having incurred a loss, payments for the unpaid portion must be postponed until September 30, 2020.



e Despite a company's general assembly having adopted a dividend distribution resolution for fiscal year
2019 before April 17, 2020, no interest can accrue for the distribution amount postponed until September
30, 2020. This is applicable to payments exceeding 25% of the net profit for the fiscal year 2019 and not
yet distributed dividends from the free reserve funds.

e The Communiqué underscores that a company's general assembly cannot grant the management body
the authority to distribute advance dividends until September 30, 2020. If a general assembly previously
granted the management body the authority to distribute advance dividends, the advance payments
must be postponed until September 30, 2020.

Exceptions the Communiqué Introduced to the Dividend Distribution Limitation in Provisional Article 13
of the TCC

The Communiqué introduces three exception groups with regard to the dividend distribution limitation. The
Ministry of Trade must assent to the exceptions.

In applying to the Ministry of Trade to obtain its assent to a dividend distribution exception, companies must also
submit to the General Directorate of Domestic Trade the management body's notarized resolution; the relevant
fiscal year's financial statement; and its profit or loss statement for all applications.

- First Group Exception: Companies that do not benefit from certain government support can make
dividend distributions equal to or less than TRY 120,000.

Pursuant to Article 5/a of the Communiqué, companies that do not benefit from the government support defined
below can make dividend distributions equal to or less than TRY 120,000.

e Companies that employ individuals who benefit from pecuniary wage support as per provisional Article
24 of the Unemployment Insurance Law No. 4447, and who also benefit from the short-term working
allowance and/or took unpaid leave on the ground of a compelling reason due to COVID-19, as per
additional Article 2 and provisional Article 23 of the same law; and

¢ Companies that benefitted from the credit guarantees supported by the Treasury as per provisional
Article 20 of the Law on the Regulation of Public Financing and Debt Management and its related
resolutions, and that currently have an unpaid credit debt balance.

In order for companies to discuss dividend distributions equal to or less than TRY 120,000 in general assembly
meetings within the scope of the above exception, they must submit documents to the Ministry of Trade
evidencing that they do not benefit from the government supports defined above.

- Second Group Exception: Companies can make dividend distributions without being subject to the
limitation to enable its shareholders to pay their capital subscription debts to another company.

Pursuant to Article 5/b of the Communiqué, companies can adopt a resolution on dividend distribution if the
shareholders will utilize more than half of the distributed dividend to pay their capital subscription debts to
another company in cash and full, as per the provisions of the TCC.

In order to benefit from this exception, companies must submit documents to the Ministry of Trade evidencing
that the persons entitled to receive more than half of the dividend to be distributed have capital subscription
obligation to another company.

- Third Group Exception: Companies can make dividend distributions without being subject to the
limitation if the shareholders will fulfil their due and payable credit and project finance liabilities, in
cash.

Pursuant to Article 5/c of the Communiqué, companies can adopt a resolution on dividend distribution if the
shareholders will use the distributed dividend to fulfill their liabilities within the scope of credit and project
finance, in cash, and which are due until September 30, 2020. Companies distributing dividend under this
exception must postpone the payment of dividend distributions that exceeds the mentioned liabilities of the
shareholders until September 30, 2020.



Companies must submit documents evidencing their obligations within the scope of loan agreements and
project finance agreements to the Ministry of Trade to benefit from this exception.

Conclusion

The Communiqué clarifies the principles on the limitation of dividend distributions and introduces exceptions to
the same. Companies wishing to distribute dividends within the scope of the listed exceptions must obtain the
Ministry of Trade's assent by applying and submitting the documents defined for each exception in the
Communiqué prior to the discussion of the dividend distribution agenda at their general assembly meeting.

Please stay up to date with further developments through the Esin Attorney Partnership Coronavirus
Helpdesk.

COVID-19: Kar Payi Dagitiminin Sinirlandiriimasina lliskin Usul, Esas ve istisnalar
Duzenlendi

Yeni Gelisme

COVID-19 nedeniyle alinan énlemler kapsaminda, k&r payi dagitimina sinirlamalar getirilmis ve bu amagla Tirk
Ticaret Kanunu’'na (“TTK”) Gegici 13. Madde eklenmisti. 6102 sayili Turk Ticaret Kanunun Gegici 13’Uncu
Maddesinin Uygulanmasina iliskin Usul ve Esaslar Hakkinda Teblig (“Teblig”) 17.05.2020 tarihli ve 31130 sayili
Resmi Gazetede yayinlanmistir.

Teblig ile Hangi Usul ve Esaslar Getirildi?
- Kar payinin hesaplanmasinda hangi finansal tablolarin esas alinacagi agikliga kavusturulmustur.

Kér payinin hesaplanmasinda;

¢ finansal tablolarini Kamu Gozetimi, Muhasebe ve Denetim Standartlari Kurumu tarafindan belirlenen
standartlara uygun hazirlamak zorunda olanlar tarafindan TTK’nin 88. maddesine gdre hazirlanan
finansal tablolarin esas alinmasi gerektigi ve

e bunlar disinda kalanlar tarafindan ise 213 sayili Vergi Usul Kanunu’na gére hazirlanan finansal
tablolarin esas alinacadi duzenlenmisgtir.

Her halUkarda dagitiimasi 6ngoralen kéar payi tutarinin, Vergi Usul Kanunu'na goére tutulan kayitlarda bulunan
kar dagitimina konu kaynaklarin toplam tutarini agsamayacagi belirtiimistir. Kanuni dayanaga kavusturulan bu
konu, bugline kadar Vergi Usul Kanunu’na gore karsiligi olmayan kar payi rakaminin dagitiimamasi gerektigi
konusunda muvekkillerimize verdigimiz hukuki gorusleri teyit etmektedir.

- Teblig ile TTK Gegici 13. maddenin uygulanmasina iliskin esaslar belirlenmistir.

e Gecmis yil karlari ve serbest yedek akgeler kar dagitimina konu edilemez. TTK'nin 462. maddesinde
ongorilen i¢ kaynaklardan yapilacak sermaye artirimlarinda bu sinirlama uygulanmayacaktir. Boylelikle
gecmis yil karlari ve serbest yedek akgelerin sermayeye ilave edilebilmesi mimkin kilinmistir.

e 2019 yilh hesap doneminde (6zel hesap dénemini esas alan sirketlerde ise, tamamlanmis olan son
hesap déneminde) zarar edilmis olmasina karsin 17.04.2020 tarihi 6ncesinde serbest yedek akgelerden
kar payl dagitim karari alinmissa, 6denmemis kisma iliskin tim édemeler 30.09.2020 tarihine kadar
ertelenecektir.

e 17.04.2020 tarihinden 6nce genel kurulca kar payi dagitim karari alinmasina karsin, 2019 yili net donem
karinin %25'ini asan ve heniiz pay sahiplerine yapilmayan édemeler ile serbest yedek akgelerden
dagitim karari alinmasina ragmen heniiz 6denmemis kismin, 30.09.2020’ye kadar ertelenmesine iligkin
olarak faiz tahakkuk ettiriimeyecektir.
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e Genel kurul tarafindan 30.09.2020 tarihinin sonuna kadar yonetim organina kar payi avansi yetkisi
verilmeyecegi tekrar edilmistir. Onceden genel kurulca yonetim organina kar payi avansi dagitimi yetkisi
verilmisse de, avans 6demeleri 30.09.2020 tarihine kadar ertelenecektir.

Teblig Kapsaminda TTK Gegici 13. maddedeki Kar Payi Dagitimi Sinirlamasina Hangi istisnalar
Getirilmistir?

Teblig ile kar pay! dagitimi sinirlamasina Ug grup istisna getirilmistir. S6z konusu istisnalarin devreye girmesi,
Ticaret Bakanligr'nin uygun gérisinin alinmasina bagh tutulmustur.

Kar payi dagitimi istisnalarina uygun goérus alinmasi igin Ticaret Bakanligr’'na yapilacak tim basvurularda, genel
kurul yapilmasina iligkin yonetim organi kararinin noter onayli 6rnegi, sirketin hesap donemine iliskin finansal
durum tablosu ile k&r veya zarar tablosu da Bakanlik I¢ Ticaret Genel Mudurligi’ne sunulmalidir.

- 1. Grup Istisna: Belirli devlet desteklerinden yararlanmayan sirketler 120.000 Tiirk Lirasi ve altinda kar
payi dagitabilecektir.

Teblig’in 5. maddesinin (a) bendi uyarinca, asagida sayilan devlet desteklerinden yararlanmayan sirketler,
120.000 Turk Lirasr'na kadar kar payi dagitmakta serbesttir.

e 4447 sayli issizlik Sigortasi Kanunu’'nun Ek-2. ve gegici 23. maddesi uyarinca COVID-19 kaynakli
zorlayici sebep gerekgesiyle kisa galisma 6deneginden ve/veya Ucretsiz izne ayrilanlardan ayni
kanunun gegici 24. maddesi uyarinca nakdi Ucret desteginden yararlandirilanlari istihdam eden sirketler
ve

e 4749 sayili Kamu Finansmani ve Borg Yoénetiminin Dizenlenmesi Hakkinda Kanun’un gegici 20.
maddesi ve ilgili kararlar uyarinca Hazine destekli kredi kefaleti kullanan ve halen kapanmamis kredi
bor¢ bakiyesi bulunan sirketler.

Sirketlerin yukarida éngortlen istisna dahilinde 120.000 Turk Lirasi ve altindaki kar pay! dagitimlarini genel
kurulda goérusebilmeleri igin, sirketlerin belirtilen desteklerden yararlaniimadigina iligkin ilgili kurumlardan
alinacak tevsik edici belgeleri Ticaret Bakanligi'na sunmasi zorunludur.

- 2. Grup Istisna: Sirketler, pay sahiplerinin baska bir sermaye sirketine olan sermaye taahhiit borcunun
o6denmesi i¢in sinirlamaya tabi olmadan kar payi1 dagitimi yapabilecektir.

Teblig’in 5. maddesinin (b) bendi kapsaminda, sirketler dagitimina karar verilen kar payinin yarisindan
fazlasinin, pay sahiplerince TTK hikimleri ¢gergevesinde baska bir sermaye sirketine olan sermaye taahhit
borcunun nakden ve defaten ifasinda kullaniimasi sartiyla, kar payi dagitimi karari alabileceklerdir.

Sirketlerin bu istisnadan faydalanabilmesi igin, dagitilacak kar payinin yarisindan fazlasini alma hakki olanlarin
baska bir sermaye sirketine olan sermaye taahhit yukimliligunu tevsik edici belgeyi Ticaret Bakanhgi'na
sunmasi zorunludur.

- 3. Grup istisna: Sirketler, pay sahiplerinin muaccel hale gelen kredi ve proje finansman
yiikiimluluklerini nakden ifa etmesi sartiyla sinirlamaya tabi olmadan kar payr dagitimi yapabilecektir.

Teblig’in 5. maddesinin (c) bendi kapsaminda sirketler, dagitimina karar verilen kar payinin, pay sahiplerince
imzalanan kredi sdzlesmeleri veya proje finansman s6zlesmeleri kapsaminda 30.09.2020 tarihine kadar
muaccel hale gelen ytkumlultklerin ifasinda nakden kullaniimasi sartiyla kar pay1 dagitimi karari
alabileceklerdir. Bu istisna kapsaminda kar payi dagitimi karari alinan sirketlerde, pay sahiplerinin ifa
yukdmluliklerini agan tutara iliskin kar payr 6demeleri 30.09.2020 tarihine kadar ertelenecektir.

Sirketlerin bu istisnadan faydalanmalari iginse, kredi s6zlesmeleri ve proje finansman s6zlesmeleri
kapsamindaki ifa yakumliltklerini tevsik edici belgeleri Ticaret Bakanlhdi'na sunmasi zorunludur.

Sonug



Teblig, kar payi dagitimi sinirlamasina iligkin esaslara agiklik getirmis ve istisnalarini belirlemistir. Sayilan
istisnalar kapsaminda kar payi dagitimi yapmak isteyen sirketlerin, genel kurulda bu hususu gériismeden 6nce,
her bir istisna icin Teblig’de belirtilen belgelerle birlikte Ticaret Bakanlhdi'na basvurarak uygun goris almasi
gerekmektedir.

COVID-19 salgini ile ilgili hukuki diizenlemelerle ilgili bilgilere Esin Avukatlik Ortakligi Coronaviris
Masasi'ndan ulasabilirsiniz.
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