Esin
Attorney
Partnership. istanbul

Competition / Rekabet Hukuku

Competition Law in Times of Crisis

In a time of crisis, competition law regulations do not change in content or enforcement. On the contrary, it is
vital for companies to remain complaint with applicable antitrust laws and continue their commercially
independent behavior. Information deemed sensitive for competition law during the ordinary course of business
remains sensitive through economic crisis, spread of infectious disease or state of emergency.

Antitrust authorities across the globe are issuing statements announcing that they are closely monitoring the
commercial behavior triggered by the COVID-19 outbreak. The Competition Authority issued a warning on its
website declaring that they will impose "the heaviest administrative fines" on those who display anti-competitive
behavior in the food sector.

We recommend the following non-exhaustive suggestions on market behavior and contacts with other
undertakings in order to reduce the risks of competition law during the crisis period:

e The golden rule of competition law — interaction with competitors must be avoided except when
absolutely necessary — should be adhered to more strictly in a time of crisis and as uncertainties
increase.

¢ Communications between competitors should be closely monitored in terms of content and method.
However, the volatility generated by the crisis may adversely affect the monitoring process. This may
create a dangerous situation for exchanges of competition sensitive information (such as the examples
listed below) between competitors.

e The competition law is indifferent in its analysis if illegal information is shared face to face, physically or
electronically, as all are in violation of competition law. Therefore, the competition law risk remains the
same if the employees are using alternative methods such as webinars, Skype, Zoom, WhatsApp,
Microsoft Teams or Slack to disperse information as physical contact diminishes.

e Similarly, any assembly of multiple undertakings may very easily result in the exchange of competition
sensitive information between undertakings. Therefore, it will be beneficial to stop or minimize
participation in any meetings or events with other undertakings even if these meetings are specifically
authorized under the existing body of law.

e You should avoid any kind of collective arrangements to limit the supply of goods with low or high
demand to counter price drops or generate artificial price surges, such as crisis cartels.

¢ Research and development projects pose another threat for competition law compliance. Interactions
between competitors should be carried out with the utmost care. Competition sensitive information,
which is non-exhaustively provided below, should not be exchanged with other undertakings even if the
project intends to solve the current crisis.



As aresult, the golden rule should be followed and contact with competitors must be minimized.
It is recommended not to contact competitors unless absolutely mandatory.

In the case of compulsory contact, current (which cannot be obtained from publicly available sources)
and future commercially sensitive parameters are all considered sensitive information, and even
unilateral disclosure is enough to cause severe competition law violations.

These non-exhaustive items include:
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sales volume and product prices, forecasts and expectations concerning these items,

cost items such as raw materials, labor or production costs;

precautions on production, capacity, utilization rate, stock quantities and stock information;

changes to commercial policies such as new promotions, discounts and loyalty programs; measures
such as payment postponement/freezing; or human resources, such as decreasing the number of
employees or working conditions.



Kriz Zamaninda Rekabet Hukuku

Rekabet hukukunun getirdigi kurallar kriz aninda i¢erik veya uygulama olarak degismemektedir. Aksine, kriz
doénemlerinde sirketlerin pazardaki ticari davraniglarini rekabet hukuku ile uyum igerisinde bagimsiz bir sekilde
surdirmeye devam etmeleri son derece énem arz etmektedir. Olagan zamanlarda rekabet hukuku agisindan
hassas kabul edilen bilgilerin tamami ekonomik kriz, salgin hastalik, olagandsti hal ilani gibi durumlarda da ayni
sekilde hassas kabul edilmektedir.

Dunyanin dort bir yanindaki rekabet otoriteleri COVID-19 salgininin tetikledigi ticari davraniglari yakindan takip
ettiklerini ifade etmektedir. Rekabet Kurumu, konuyla ilgili bir uyari yayimlayarak gida piyasalarinda rekabeti
bozucu davranislar gosterenler hakkinda "en agir idari para cezasi" uygulanacagini bildirmistir.

Kriz aninda pazar davranislari ve diger tesebbsler ile temaslarda rekabet hukuku risklerini azaltabilmek igin
asagida 6rneklenen tedbirleri takip etmenizi tavsiye ederiz:

¢ Rekabet hukuku risklerinden kaginmak adina altin kural olan rakiplerle zorunda kalmadikga temasa
gecmeme prensibi belirsizliklerin arttigi kriz ddnemlerinde gok daha muhafazakar bir sekilde takip
edilmesi gereken bir prensiptir.

e Kriz ortaminin yarattigi volatilite nedeniyle igerik ve usul bakimindan yakindan takip edilip denetlenmesi
gereken rakipler arasindaki temaslarin kontrolli gevseyebilmektedir. Bu durum rekabet hukuku
agisindan bu yazinin sonunda drnek olarak listelenen riskli bilgilerin paylasimlarina zemin
hazirlayabilmektedir.

¢ Rekabet hukuku bakimindan hukuka aykiri bilgi paylasiminin yiz ylze, fiziki veya elektronik olarak
yapillmasi arasinda ihlale viicut vermesi bakimindan bir farklilik bulunmamaktadir. Dolayisiyla, sirket
calisanlari arasindaki fiziki temasin azaldigi bu gunlerde riskli bilgilerin webinar, Skype, Zoom,
WhatsApp, Microsoft Teams, Slack gibi alternatif ydntemlerle paylasmasi ortaya ¢gikan rekabet hukuku
riski Gzerinde bir degisiklik yaratmamaktadir.

e Benzer sekilde, birden ¢ok tesebblsin bir araya gelmesi rekabet hukuku bakimindan hukuka aykiri bilgi
paylasimlarini kolaylikla beraberinde getirebilmektedir. Bu nedenle, ylrurlikteki mevzuat kapsaminda
mesrulugu kabul edilmis olsun veya olmasin, her tirli toplanti veya etkinlik katiliminin durdurulmasi
veya en aza indirilmesi tavsiye edilebilecektir.

e Talebin az oldugu Urlnler igin Uretimin azaltilarak fiyatin korunmasi veya talebin gok oldugu urlnler igin
tedarikin sinirlandirilarak fiyatin artirnlmasina yonelik kriz karteli olarak adlandirilan rekabet hukukuna
aykiri olabilecek kolektif mekanizmalardan tamamen kaginiimalidir.

¢ Mevcut krizin ¢bzimu igin yartttliyor dahi olsa, rakiplerle yiritilen ortak AR-GE projelerinde paylasilan
bilgilere ve yapilan temaslara azami 6zen gosterilerek rekabet hukuku baglaminda risk teskil eden
asagida o6rnek olarak siralanan bilgilerin paylasiimamasi gerekmektedir.

e Sonug olarak, altin kuralin takip edilmesi ve rakiplerle temaslarin en aza indirilmesi
gerekmektedir. Zorunlu olmadikga rakiplerle temasta bulunulmamasi 6nerilmektedir.

Zorunlu hallerde yapilan temaslarda higbir surette giincel (kamuya agik kaynaklardan elde edilemeyecek) veya
gelecege yonelik:

Urtin satis hacmi veya fiyatlar ve bu unsurlara dair beklentiler

hammadde, iscilik, Gretim maliyetleri gibi maliyet kalemleri,

Uretim, kapasite, kapasite kullanim orani ve stok miktarlarina yonelik tedbirler ve stok bilgileri,
COVID-19 nedeniyle ticari politikalarda alinacak yeni promosyon, indirim, sadakat
programlarinda yapilacak degisiklikler, 6deme erteleme/dondurma, insan kaynagi veya cgalisma
kosullari anlaminda ¢alisan sayisinda azalmaya gitme gibi dnlemler hakkinda bilgi,
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gibi rekabete konu olabilecek parametrelerin tamami hassas nitelikte bilgidir ve tek tarafli paylasimi dahi ciddi
rekabet hukuku ihlallerine zemin olusturmak igin yeterlidir.



