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Competition / Rekabet Hukuku

Antitrust Implications of COVID-19 Response in Turkey

As concern regarding the recent outbreak of the novel coronavirus (COVID-19) grows across the world,

businesses in Turkey should beware of potential antitrust risks that may arise during this unprecedented
global crisis. This alert covers the possible competition law risks that businesses may face in this time of
uncertainty.

¢ Bona fide collaboration with competitors to tackle the pandemic may still pose competition law risks.

¢ Following the instructions of government agencies and serving public interest do not necessarily
provide immunity against the consequences of potential competition law violations.

¢ The abusive behavior of the dominant players in the markets could receive harsher punishments.
¢ Businesses may experience delays in their ongoing dealings with competition authorities.

This alert provides an overview in relation to antitrust compliance and aims to raise awareness that
competition laws still apply to your business, so does the Turkish Competition Authority ("TCA") monitor
your activities.

1. Collective actions and compliance with competition laws

Humanity's current priority is to find a vaccine, medicine or any other measures or treatments for the
COVID-19, and thus end the exponentially growing number of infections and deaths. Finding a treatment
for COVID-19 will allow us to return our daily lives and eradicate severe business disruptions. To that end,
companies may be required or may want to work with their competitors to achieve this goal.

These collective efforts may include joint (i) R&D studies by biotech, biochemistry or pharmaceutical
companies; (i) mitigating measures on supply chains by food, medicine, medical equipment suppliers; (iii)
reimbursements from travel and accommodation service providers; or (iv) expansion of insurance
coverages by the insurance companies.

Although these efforts are essential to improve public health and order, businesses should be careful due
to the possible antitrust risks that come along with collective activities. For instance, businesses in
amicable collaborations should still not share competitively sensitive information, nor should such joint



activities evolve into an opportunity to set prices. A global crisis such as the COVID-19 pandemic does not
suffice to justify collaborations violating competition laws. As a prime example, in 2017, the European
Commission imposed € 776.5 million in fines on eleven airlines for applying fixed fuel and security charges.
Even though the airlines justified their unlawful activities by citing the uncertainty sparked by the 9/11
attacks, their claims were rejected.

2. Following government instructions does not necessarily mean you are in line with
competition laws

The government may call for businesses to heed its measures to solve the pandemic and crisis, which may
involve compensations to customers or forming public-private partnerships. Although it is generally legal to
convene or correspond with government officials and competitors, joint lobbying efforts or coordination on
competitively sensitive commercial activities could breach antitrust rules as they go beyond the
government's goal to effectively respond to the COVID-19 outbreak.

3. Abusing market power could result in heavy fines

Due to the COVID-19 outbreak, there is an increasing demand for products such as face masks, hand
sanitizer, soap, toilet paper, pasta, etc. Therefore, these products have become scarce in supermarkets
and warehouses, and the high demand for non-perishable products could lead to a shortage. In response,
businesses selling these products may increase their prices or bundle those products with other non-
essential goods, thereby taking advantage of the tight supply-demand balance.

According to the TCA's regulation, competition law offences categorized as cartel offences shall be subject
to a base fine calculated at a rate of 2% to 4% of the businesses' local turnover generated in the year
preceding the Turkish Competition Board's ("TCB") fining decision. Even if a potential offence is
categorized as a "non-cartel offence” (such as a dominant firm's abusive conduct), the base fine would be
calculated at a rate of 0.5% to 3% of the business' local turnover generated in the year preceding the
TCB's fining decision.

4. Deferment of competition files before the authorities

Preventive measures to reduce the spread of the coronavirus include working remotely and limiting face-to-
face meetings, and authorities (including the TCA) may become unavailable for business at any time in
case the level of the measures taken rises. For example, the European Commission's Directorate General
for Competition announced that due to COVID-19, the oral procedure for leniency applications is
unavailable until further notice. In addition, it encourages companies to postpone their merger notifications
originally planned until further notice, if possible. However, as of the date of this alert, the TCA continues to
carry out its operations and it appears they have not implemented remote working, unless otherwise
ordered by the government.

Turkiye'de COVID-19 ile Mucadelenin Rekabete Etkileri

Coronaviris'in (COVID-19) diinya ¢apinda yayillmasiyla ilgili endiseler buyimekle beraber, Turkiye'deki
sirketler bu esi gértilmemis kiresel kriz sirasinda ortaya ¢ikabilecek potansiyel rekabet risklerine dikkat
etmelidir. Bu bilgilendirme yazisi, sirketlerin bu belirsizlik zamaninda karsilasabilecegi olasi rekabet hukuku
risklerini kapsamaktadir.

e Pandemi ile mucadele etmek igin rakiplerle kurulan isbirlikleri iyiniyetli olsa bile rekabet hukuku
bakimindan riskler yaratabilir.

o Devlet kurumlarinin talimatlarini yerine getirmek ve kamu yararina hizmet etmek, sirketinizi
potansiyel rekabet hukuku ihlallerinin sonuglarindan muaf tutmaz.



o Hakim durumda olan piyasa oyunculari, hakim durumlarini suiistimal eden davranislari nedeniyle
daha sert yaptinnmlarla karsi karsiya kalabileceklerdir.

o Sirketler rekabet otoriteleri ile devam eden iglemleri bakimindan gecikmeler yasayabilirler.

Bu bilgilendirme yazisi, rekabet uyumu ile ilgili bir genel bakis sunmakta ve rekabet mevzuatinin kriz
zamaninda da yururlikte olduguna ve Rekabet Kurumu'nun faaliyetlerinizi takip etmeye devam ettigine dair
farkindalik yaratmak amacindadir.

1. Toplu eylemler ve rekabet yasalarina uyum

insanligin son dénemdeki énceligi COVID-19 icin bir asi, ilag veya baska herhangi bir dnlem veya tedavi
bulmak ve bdylece katlanarak artan enfeksiyon ve 6lim sayilarini sona erdirmek oldu. COVID-19 igin bir
tedavi bulmak, ginlik hayatimizi geri getirmemize ve énemli derecelere ulasan is aksakliklarini ortadan
kaldirmamiza yardimci olacaktir. Bu kapsamda; sirketlerin, bdyle bir hedefe ulasmak igin rakipleriyle ortak
caba sarf etmeleri gerekebilir veya sirketler ortak calisma yuritmek isteyebilir.

Bu toplu ¢alismalar, ortak olarak (i) biyoteknoloji, biyokimya veya ilac sirketlerinin Ar&Ge ¢alismalarini, (ii)
gida, ilag, tibbi malzeme tedarikgileri tarafindan tedarik zincirleri icin alinan hafifletici dnlemleri, (iii) seyahat
veya konaklama hizmeti saglayicilarinin telafi paketlerini veya (iv) sigorta sirketleri tarafindan sigorta
kapsamlarinin genigletilmelerini icerebilir.

Her ne kadar bu calismalar kamu saglhigini ve duzenini iyilestirmek icin gerekli olsa da, isletmeler musterek
faaliyetlerin getirdigi olasi rekabet risklerine dikkat etmelidir. Ornegin, bu tiir dostane isbirliklerindeki
sirketler rekabet acisindan hassas bilgileri paylasmamali veya bu tir ortak faaliyetler fiyatlari belirleme
firsatina donugmemelidir. COVID-19 salgini gibi kiresel bir kriz, rekabet yasalarini ihlal eden igbirlikleri
hakli géstermek icin yeterli degildir. Temel bir 6rnek olarak, 2017 yilinda Avrupa Komisyonu sabit yakit ve
guvenlik Gcretleri uygulayan on bir havayoluna toplam 776.5 milyon Avro para cezasi verdi. Havayollari, 11
Eyldl saldirilarinin neden oldudu belirsizlidi ileri strerek yasadigi faaliyetlerini hakli gikarmaya caligsalar da
iddialari kabul edilmedi.

2. Hukumetin talimatlarini takip etmek, mutlaka rekabet yasalarina uygunluk anlamina gelmez

Hikumet, isletmeleri tiketicilere tazminat veya kamu-6zel sektor ortakliklari kurmak gibi salgini ve
beraberinde gelen krizi gdzmek icin alinan énlemlere uymaya davet edebilir. Her ne kadar hikimet
yetkilileri ve rakipler ile toplanmak veya yazismalar yapmak genel olarak hukuka uygun olsa da ortak lobi
¢alismalari veya rekabet bakimindan hassas ticari faaliyetler lizerindeki koordinasyon, hikimetin COVID-
19 salginina etkili yanit vermeyi amagclayan galismalarinin étesine ge¢gmesi durumunda rekabet hukuku
ihlalleri olusturabilir.

3. Piyasa guciiniin kotiye kullanilmasi agir para cezalarina neden olabilir

COVID-19 salgini nedeniyle, yliz maskeleri, el dezenfektani, sabun, tuvalet k&didi, makarna vb. trlnler igin
artan bir talep gorilmekte. Bu nedenle, bu Uriinler sipermarketlerde ve depolarda zor bulunur hale geldi ve
kolay bozulmayan Urunlere olan yuksek talep tedarik problemine yol agabilir. Buna kargilik, bu tur dranleri
satan isletmeler fiyatlari siki bir arz-talep dengesinden yararlanarak artirabilir veya yiksek talep géren
urtnleri diger ihtiyac digi Urlnlerle paketleyerek birlikte satigini yapabilir.

Rekabet Kurumu'nun yénetmeliklerine gore, kartel olarak siniflandirilan rekabet hukuku ihlalleri Rekabet
Kurulu'nun para cezasina iligkin kararindan énceki yil Ulke icinde elde edilen cironun %2 ve % 4'l arasinda
bir oranda hesaplanan para cezasina tabidir. Potansiyel ihlal, kartel olarak degerlendirilemeyecek bir ihlal
(h&kim durumda olan oyuncunun hakim durumunu kétiye kullanmasi gibi) olsa bile para cezasi Rekabet



Kurulu'nun para cezasina iligkin kararindan énceki yil tlke i¢cinde elde edilen cironun %0.5 ve % 3'U
arasinda bir oranda hesaplanir.

4. Otoriteler 6niindeki rekabet iglemlerinin gecikmesi

Coronavirts'ln yayllmasini azaltmak igin dnleyici tedbirler uzaktan ¢alismayi ve yiz ylize toplantilari
sinirlamayi icermektedir ve yetkililer (Rekabet Kurumu dahil), herhangi bir zamanda alinan énlemlerinin
seviyesinin artmasi durumunda ulasilabilir olmayabilir. Ornegin, Avrupa Komisyonu'nun Rekabet Genel
Muduarlaga, COVID-19 nedeniyle, pismanlik basvurulari icin s6zli prosedurin bir sonraki duyuruya kadar
takip edilmeyecegini duyurmustur. Ayrica, sirketleri miimkinse bir sonraki bildirime kadar dnceden
planladiklari birlesme bildirimlerini ertelemeye tesvik etmistir. Ancak, bu bilgilendirme yazisinin tarihi
itibariyle, Rekabet Kurumu faaliyetlerini surdirmeye devam etmektedir ve kurum caliganlarinin, hukimet
tarafindan aksi kararlastirimadik¢a uzaktan calisma yapmasi beklenmemektedir.



