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Cutting the Red Tape on Public Tenders as Emergency Measures Triggered Due to
COVID-19

The global spread of COVID-19 (coronavirus) continues to send ripples down supply chains and add pressure to
already stretched public resources. The outbreak is considered a global threat as the World Health Organization
characterized the situation as a pandemic on March 11, 2020. Escalating measures such as travel bans,
guarantines and curfews have been imposed on a number of countries around the world in an attempt to control
the spread of the infection.

The outbreak is also triggering emergency provisions embedded in well-established legal frameworks. The
Public Tender Contracts Law No. 4735 ("Public Tender Contracts Law"), the Public Tender Law No. 4734
("Public Tender Law") and the Turkish Petroleum Law No. 6491 include specific references to outbreaks of
infectious diseases, among others, for force majeure or changes in procedure.

1. What does COVID-19 mean for public tenders?

The public tender framework is built to meet the demands of public procurement. Under normal circumstances,
much of the public procurement is done through open tenders and direct procurement.

¢ Open tenders, as regulated under the Public Tender Law, are complicated and thoroughly regulated
processes that impose time consuming safeguards such as tender announcements, seeking bonds from
participants, awarding tenders, and executing the contract between the procurement authority and the
winning tenderer. Open tender processes are frequently appealed and put to judicial review throughout
the process, which may lead to tenders being cancelled. The process can take months.

e On the other hand, direct procurement, as regulated under Article 22 of Public Tender Law, is a
simplified procurement process. Direct procurement is available in only pre-described circumstances
including but not limited to (i) the purchase of emergency, patient specific or perishable medical
consumables or supplies; and (ii) the rent or purchase of real estate per a public entity's needs. The
procurement is expedited since the procurement authority is not obligated to prepare tender documents,
make an announcement, and setup a tender committee. In some cases, it is even possible not to have
technical specifications document or execute a written contract at the end of the procurement. This
process can be completed within days as opposed to months.

Under the emergency circumstances of COVID-19, a public procurement method called "bargaining tender”,
regulated under Article 21 of the Public Procurement Law, is available to address the outbreak. This method is
frequently used by public authorities to address urgent procurements. However, the emergency of COVID-19



activates Article 21(b) of the Public Procurement Law, which is reserved for infectious disease outbreaks when
the time is of the essence for the completion of the procurement. Accordingly, public authorities can use this tool
when the procurement is (i) related to the emergency of the infectious disease; and (ii) the procurement should
be completed as soon as possible. The benefits of this emergency method is summarized in the chart below.

Requirements Open Tender Direct Procurement Bargaining Tender, 21(b)
Limited Number of Cases Emergency circumstances
Applicable All circumstances Listed in Article 22 of the outbreak of infectious ,
Circumstances Public Tender Law No. .
diseases
4734,
No, three companies are
Tender Announcement [Yes No invited to submit their bids
and eligibility documents. [
Posting Bond Yes No No?!
Tender Documents Yes No Yes
Tender Committee Yes No Yes
Execution of Written Ves No Nol
Contract

2. What does COVID-19 mean for public contracts?

Tender contracts between public procurement authorities and private entities are governed by the Public Tender
Contracts Law. Article 10 of the Public Tender Contracts Law provides that the outbreak of infectious diseases
is a force majeure, and Article 7 of the same law provides that force majeure provisions should be provided in
any tender agreements entered between public authorities and private entities.

The spread of COVID-19 is disrupting supply chains and frustrating the performance of contractual obligations
due to financial turmoil or limited resources. However, force majeure is reviewed on a case by case review of
the circumstances applicable to the specific contract. Accordingly, the existence of a pandemic does not
automatically result in a force majeure for public contracts. Article 10 of Public Tender Contracts Law
categorizes an outbreak event as force majeure when:

e the eventis not caused by the contractor's fault;
¢ the event should be able to prevent the performance of the contract; and
e the contractor should be unable to remove the effects of the event.

Most importantly, Article 10 of the Public Tender Contracts Law state that the contractor should apply to the
relevant public authority within 20 days once the force majeure event occurs. For the sake of this notification, a
general declaration of a pandemic would not be adequate on its own, as the event should be directly related to
the performance of the contract.

Conclusion

New tender options are becoming available for public authorities to expedite the purchasing process. Bargaining
tenders may not be announced if they are related to the outbreak. Accordingly, it would be helpful to
communicate with public procurement authorities since only invited companies can submit bids to these
bargaining tenders.

Similarly, it would be a useful approach to review public contracts, if there are any, to check for force majeure
clauses. Going forward, it is advisable to have a clear map of contractual obligations on ongoing public contracts
to ensure that the correct actions are taken.

[1] Some bargaining tenders require an announcement. Bargaining tenders made according to Article 21(b) of Public Tender Law No. 4734 do not
require a tender announcement. Instead, three companies are invited to submit their bids and eligibility documents.

[2] Not required when the performance of the tender has been completed between the period when the procurement authority invites the winning
tenderer to contract, i.e. approximately 13 days once the tender has been completed.

[3] Not required when the performance of the tender has been completed between the period when the procurement authority invites the winning
tenderer to contract, i.e. approximately 13 days once the tender has been completed.



COVID-19 ile Kamu Ihalelerinde Acil Durumlara Ozel Basitlestiriimis Usuller
Devreye Girdi

COVID-19 korona virtusun kuresel kiresel yayilimi, tedarik zincirlerini bozmaya ve héalihazirda sinirli kamu
kaynaklarini zorlamaya devam etmektedir. Diinya Saglik Orgitl, 11 Mart 2020'de durumu pandemi olarak
tanimlayarak salginin kiresel bir tehdit olarak kabul edildigini ifade etmistir. Diinya ¢apinda birgok tlke, seyahat
yasagl, karantina ve sokaga ¢ikma yasagi gibi giderek seviyesi artan tedbirler ile enfeksiyonun yayilimini kontrol
altina almaya c¢alismaya devam etmektedir.

Salgin, ayni zamanda gesitli mevzuat tirleri igerisindeki acil durum hidktmlerinin kullaniminin da glindeme
gelmesini saglamaktadir. 4735 sayili Kamu ihale Sézlesmeleri Kanunu ("Kamu ihale Sézlesmeleri Kanunu"),
4734 sayili Kamu ihale Kanunu ("Kamu ihale Kanunu") ve 6491 sayili Tiirk Petrol Kanunu gibi pek ¢ok kanun
Ozellikle salgin hastalik gibi acil durumlara yénelik micbir sebep veya prosedir degisiklikleri 6ngérmektedir.

1. COVID-19 kamu ihaleleri i¢in ne anlama gelmektedir?

Kamu ihale mevzuati, kamu alim taleplerine cevap verecek sekilde kapsayici bir bigimde yapilandiriimistir.
Normal sartlar altinda, kamu alimlarinin biytk kismi agik ihaleler ve dogrudan temin usulleriyle yapilmaktadir.

e Acik ihaleler, atilacak tim adimlarin ayrintili sekilde Kamu ihale Kanunu'nda detaylandirildigi karmasik
sureclerdir. Acik ihale usulinde ihale ilani, isteklilerden teminat alinmasi, ihalenin sonuclandiriimasi,
istekli ile s6zlesme yapilmasi gibi dnemli sireler 6ngdren gesitli prosedirel 6nlemler bulunmaktadir. Agik
ihaleler sik sik sikayet ve iptal davalari yoluyla yargisal denetime konu edilerek iptal edilebilmektedir.
Dolayisiyla s6z konusu sirecin tamamlanmasi aylar sirebilmektedir.

o Ote yandan, dogrudan temin Kamu ihale Kanunu'nun 22. maddesinde diizenlenmekte olup ¢ok daha
basit bir alim yontemi dngérmektedir. Dogrudan temin (i) acil durumlarda kullanilacak, hastaya 6zgu
veya bozulabilir tibbi sarf malzemeleri veya protez gibi malzemelerinin satin alinmasi, (ii) idarelerin
ihtiyacina uygun tasinmaz mal alimi veya kiralanmasi gibi 6nceden belirlenmis ve kanunda listelenmis
durumlarda mevcuttur. S6z konusu usul altinda, ihale dokiimani hazirlanmasi, ilan yapilmasi veya ihale
komisyonu kurulmasi gerekmedigi icin ilgili kamu alimi gok daha hizl bir sekilde tamamlanabilmektedir.
Hatta gesitli durumlarda sartname ve s6ézlesme dizenleme zorunlulugu bulunmamaktadir. Bu sekilde
ilgili ahm aylar yerine gunler igerisinde tamamlanabilmektedir.

COVID-19'un getirdigi acil durum sartlari altinda, Kamu Ihale Kanunu'nun 21. maddesinde diizenlenen "pazarlik
usull" salgin hastalik ile ortaya ¢ikabilecek kamu alim ihtiyaglari igin uygulama alani bulmaktadir. Bu yontem
kamu otoriteleri tarafindan acil yapilmasi gereken alimlar igin halihazirda siklikla kullaniimaktadir. Ote yandan,
salgin hastaligin varlhig Kamu ihale Kanunu'nun 21. maddesinin (b) fikrasinda diizenlenen salgin hastalik ve
ihalenin ivedi olarak yapiimasinin zorunlu olmasi sartlarini tamamlamistir. Bu kapsamda kamu otoritelerinin (i)
salgin hastaligin yarattigi acil durumla ilgili ve (ii) ihalenin ivedi olarak yapilmasinin zorunlu oldugu alimlara
iliskin olarak "pazarlik usuliine" bagvurmalari mimkin hale gelmistir. S6z konusu acil durum yénteminin
faydalari asagidaki tabloda 6zet olarak sunulmaktadir.

Gereklilikler Acik ihale Dogrudan Temin Pazarlk Usulii, 21(b)
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2. COVID-19 kamu ihale s6zlegsmeleri i¢cin ne anlama gelmektedir?

idare ve ihale kazanan istekliler arasinda yapilan ihale sézlesmeleri Kamu ihale Sézlesmeleri Kanunu
tarafindan diizenlenmektedir. Kamu ihale Sézlesmeleri Kanunu’nun 10. maddesi genel salgin hastaliklari
mcbir sebepler arasinda saymistir. Ayni kanunun 7. maddesi de ihale otoriteleri ve tesebbsler arasinda
yapilacak s6zlesmelerde mucbir sebebe iligkin bir madde bulunmasini zorunlu kilmaktadir.

Yayllmaya devam eden COVID-19 tedarik zincirlerinde sorunlar yaratmakta ve sézlesmelerden kaynaklanan
yukUmlUlUklerin yerine getirilmesini mali zorluklar veya kaynak sikintilari nedeniyle gu¢lestirmektedir. Bununla
birlikte, micbir sebep her bir s6zlesmenin sartlari ve genel kosullar altinda ayri ayri degerlendirilmesi
gerekmektedir. Bu kapsamda, pandemi ilaninin yapilmis olmasi otomatik olarak micbir sebep dogdugu
anlamina gelmemelidir. Kamu ihale Sézlesmeleri Kanunu’nun 10. maddesi, miicbir sebep kabul edilebilmesi
icin genel salgin hastaligin:

e yUkleniciden kaynaklanan bir kusurdan ileri gelmemis olmasi,
e taahhudln yerine getiriimesine engel nitelikte olmasi ve
e yiklenicinin bu engeli ortadan kaldirmaya gicinin yetmemis bulunmasi gerektigini ifade etmektedir.

Onemli bir nokta olarak, Kamu ihale Sézlesmeleri Kanunu’nun 10. maddesi miicbir sebebin meydana geldigi
tarihi izleyen 20 gin iginde yiklenicinin idareye yazih olarak bildirimde bulunmasi gerektigini belirtmektedir. Bu
kapsamda, pandemi ilani degil, genel salgin hastaligin ilgili s6zlesmeden dogan ylukimluligin ifasini ne sekilde
engelledigine yonelik vaka 6zelinde bir bildirimde bulunulmasi gerekmektedir.

Sonug¢

Kamu otoritelerinin alim sureglerini hizlandirabilmek igin yeni satin alma proseddurleri kullanim alani bulmaktadir.
Pazarlik usull ile yapilan ihalelerin ilan edilmesi zorunlu degildir. Zira Gg isteklinin davet edilmesi ihalenin
yapilabilmesi igin yeterlidir. Bu nedenle bu siire zarfinda kamu otoriteleri ile iletisimde kalinmasi faydali
olacaktir.

Benzer sekilde, kamu otoriteleriyle yapilan s6zlesmeler varsa, bu s6zlesmelerdeki mucbir sebep hikiumlerinin
g6zden gegirilmesi yararli olacaktir. Gelecege donik olarak ise, devam eden ihale sdézlesmelerindeki
yukUmlultklerin belirlenip takip edilmesi gelecekte atilmasi gerekebilecek adimlarin hizla tespit edilmesini
kolaylastiracaktir.

[1] Pazarlik usulii ile yapilan bazi alimlarda ilan yapiimasi zorunludur. 4734 sayili Kamu Ihale Kanunu'nun 21. maddesinin (b) fikrasina gére yapilan
ihalelerde ilan zorunlu degildir. Bunun yerine en az Ug istekli davet edilerek, yeterlik belgelerini ve fiyat tekliflerini birlikte vermeleri istenir.

[2] Ihale konusu malin sézlesme yapma siiresi (yaklagik 13 giin) icinde teslim edilmesi ve bunun idarece uygun bulunmasi halinde, kesin teminat
alinmasi zorunlu degildir.

[3] ihale konusu malin sézlesme yapma siiresi (yaklasik 13 giin) icinde teslim edilmesi ve bunun idarece uygun bulunmasi halinde, sézlesme
yapilmasi zorunlu degildir.



