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COVID-19: Limitations on Dividend Distributions

Recent Development

Within the scope of governmental measures taken due to the COVID-19 pandemic, dividend distributions are
limited according to the Law on Reducing the Effects of the Novel Coronavirus (COVID-19) Pandemic on
Economic and Social Life and the Law on the Amendment of Certain Laws No. 7244 ("Law") published in the
Official Gazette No. 31102 and dated April 17, 2020.

What's New?

On March 31, 2020, the Ministry of Trade announced that companies, except for state-owned enterprises, must
preserve their equities. In this context, companies cannot distribute any dividend that is more than 25% of their
net profit as an agenda item of their general assembly meetings for the 2019 financial year. The Ministry of
Treasury and Finance also announced that they are coordinating this process with the Ministry of Trade.

Pursuant to Article 12 of the Law, the Ministry of Trade's announcement was legalized with the addition of a
provisional article to the Turkish Commercial Code.

Accordingly, except for companies in which the state, special provincial administration, municipality, village or
other public legal entity is a shareholder holding more than 50% of the shares of those companies, or
companies in which a public fund owns 50% of the company, and the state owns 50% of the public fund, until
September 30, 2020:

e acompany cannot distribute dividends that are more than 25% of their net profit for the 2019 financial
year;

e acompany cannot distribute retained earnings and free reserve funds;

e acompany's general assembly cannot grant its board of directors the authority to distribute advance
dividends; and

e even if the general assembly adopted a dividend distribution resolution for the 2019 financial year before
the enforcement of the Law, but the payment was not yet made or only partially made, companies must
postpone dividend payments for more than 25% of their net profit for the 2019 financial year.

The President is authorized to extend and reduce the mentioned period for three months. In addition, the
Ministry of Trade is authorized to determine the exceptions on the provisional article added to the Turkish
Commercial Code, and the principles and procedures for the application of the limitation by consulting with the



Ministry of Treasury and Finance.

The preamble of this amendment was clarified to avoid any decrease in companies’ resources that resulted from
cash dividend distributions; protect companies' current equities; and avoid any additional finance needs within
the context of the prudence policy.

Conclusion

From our point of view, companies should consider the below points within the scope of the relevant limitation:

e The limitation does not harm a board member’s general responsibility of acting prudently and cautiously
to protect a company’s equity, as per the Turkish Commercial Code. Accordingly, if there is profit
available for distribution under the 2019 year-end financial statements, an interim balance sheet should
be issued before the date of the general assembly meeting and the current equity and cash flow status
of the company should be determined. In this regard, it should be evaluated whether a net profit
distribution of 25% will have a negative impact on the company.

¢ As dividend distribution resolutions are not subject to registration, independently of the Trade Registry
practices, it is the board of directors and shareholders' responsibility to adopt resolutions complying with
the Law.

e If the general assembly adopted a dividend distribution resolution for the 2019 financial year before the
Law passed, but the payment was not yet made or only partially made, companies should adopt a new
resolution to postpone the payments regarding any dividend more than 25% of their net profit for the
2019 financial year until September 30, 2020.

e Accordingly, companies should closely follow the potential secondary legislation on the exceptions, and
procedures and principles for the application of limitation to be determined by the Ministry of Trade.

Please stay up to date with further developments through the Esin Attorney Partnership Coronavirus
Helpdesk.

COVID-19: Kar Payi1 Dagitimina Sinirlama Getirildi

Yeni Gelisme

COVID-19 nedeniyle alinan énlemler kapsaminda, 17.04.2020 tarihli, 31102 sayili Resmi Gazetede yayimlanan
7244 Sayil Yeni Koronaviris (COVID-19) Salgininin Ekonomik ve Sosyal Hayata Etkilerinin Azaltilmasi
Hakkinda Kanun ile Bazi Kanunlarda Degisiklik Yapiimasina Dair Kanun (“Kanun”) uyarinca, kar pay!
dagitimina sinirlamalar getirilmigtir.

Degisiklik Ne Getiriyor?

31.03.2020 tarihinde Ticaret Bakanligi tarafindan kamu istiraki olanlar harig, tim sermaye sirketlerine 6z
kaynaklarini koruma ve bu dogrultuda 2019 yili hesap doénemine iligkin olarak gerceklestirilecek genel kurul
toplantilarinda giindeme alinacak nakit kar pay1 dagitimi kararlarini %25 ile sinirh tutma duyurusu yapilmisti.
Hazine ve Maliye Bakanhgi da bu slreci Ticaret Bakanligi ile birlikte koordine ettiklerini duyurmustu.

Kanun'un 12. maddesi kapsaminda Turk Ticaret Kanunu'na eklenen gecici madde ile Ticaret Bakanligi
tarafindan yapilan duyuru yasalastiriimistir.

Buna gore devlet, il 6zel idaresi, belediye, kdy ile diger kamu tizel kigilerinin ve sermayesinin ylzde ellisinden
fazlasi kamuya ait fonlarin, dogrudan veya dolayli olarak sermayesinin ylizde ellisinden fazlasinin pay sahibi
oldugu sirketler hari¢ olmak Uzere sermaye sirketlerinin 30.09.2020 tarihine kadar,

e dagitabilecekleri kar payi tutari 2019 yili net dénem karinin %25’ini asamayacak,
e gecmis yil karlan ve serbest yedek akgeler dagitima konu edilemeyecek,
e genel kurulca ydnetim kuruluna kar payi avansi dagitimi yetkisi verilemeyecek,
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e genel kurulca 2019 yili hesap dénemine iligkin kar pay1 dagitimi karari Kanun yurarlige girmeden 6nce
alinmis ancak henliz pay sahiplerine 6deme yapilmamissa veya kismi 6deme yapilmigsa, 2019 yil net
dénem karinin %25'ini asan kisma iliskin 6demeler ertelenecektir.

Cumhurbagkani belirtilen streyi U¢ ay uzatmaya ve kisaltmaya yetkilidir. Ayrica Turk Ticaret Kanunu'na eklenen
gecici maddeye iligkin istisnalar ile uygulamaya dair usul ve esaslari belirlemeye, Hazine ve Maliye Bakanliginin
go6ristnl almak suretiyle Ticaret Bakanhgi yetkili kilinmistir.

Degisikligin gerekgesi olarak, ihtiyathlik politikasi geregdi olarak sirket kaynaklarinin nakit kar dagitimi yapilmak
suretiyle azaltiimamasi, sirketlerin mevcut 6z kaynak yapilarinin korunmasi ve ilave finansman ihtiyacinin
dogmamasinin amaglandigi belirtilmigtir.

Sonug

Kanaatimizce s6z konusu sinirlama kapsaminda sirketlerin asagidaki hususlari degerlendirerek hareket etmesi
gerekecektir:

e Sinirlama, yénetim kurulu Gyelerinin Turk Ticaret Kanunu kapsaminda genel olarak 6z varligi korumak
konusunda basiretli ve ihtiyath davranmasi gerekliligine halel getirmemektedir. Bu dogrultuda, 2019
yilsonu finansallarina gére dagitilacak kar olsa bile, genel kurul tarihinden énce bir ara bilango
cikarilarak sirketin gtincel 6z varlik ve nakit akisi durumu tespit edilmeli ve %25 ile sinirli bir net dénem
kari dagitimi yapilmasinin dahi sirkete olumsuz etkisi olup olmayacagi degerlendirilmelidir.

o Kar payl dagitimi kararlari tescile tabi islemler olmadigi i¢in, Ticaret Sicili’'nin uygulamalarindan bagimsiz
olarak, sirketlerin Kanun’a uygun karar almalari yonetim kurulu ve pay sahiplerinin sorumlulugundadir.

e Genel kurulca 2019 yili hesap dénemine iliskin kar payi dagitimi karari Kanun ydrurlige girmeden dnce
alinmis ancak henliz pay sahiplerine 6deme yapilmamissa veya kismi ddeme yapilmigsa, alinacak yeni
bir karar ile 2019 yili net dénem karinin %25’ini asan kisma iliskin 6demelerin 30.09.2020 tarihine kadar
ertelendigi karara baglanmalidir.

e Bukapsamda, Ticaret Bakanligi'nin uygulamaya iligkin belirleyecegi olasi istisnalar ve uygulamaya dair
usul ve esaslar hakkindaki ikincil mevzuat da takip edilmelidir.

COVID-19 salgini ile ilgili hukuki diizenlemelerle ilgili bilgilere Esin Avukatlik Ortakligi Coronaviriis
Masasi'ndan ulasabilirsiniz.
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